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Special Rule 47.  Leases.
Basis and Purpose. The statutory bases for this regulation are sections 39-21-112(1), 39-26-102, 39-26-104, 39-26-105, and 39-26-713, C.R.S. The purpose of this rule is to provide guidance regarding sales and use tax on leases and on the acquisition of leased property.
(1)
General Rule. For the purpose of article 26 of title 39, C.R.S., leases of tangible personal property in Colorado are retail sales and are generally subject to Colorado and state-administered local sales taxes, except as otherwise provided in section 39-26-713(1)(a), C.R.S., and this rule. 
(2)
Definitions.
(a)
“Lease” means a transfer of the right to continuous possession or use of tangible personal property for a term in return for consideration. The term “lease” does not include:

(i)
a sale whereby title of the property passes from the seller to the buyer; 
(ii)
any service contract under which a service is provided to the end consumer through the use of a vehicle or equipment operated exclusively by the person providing the service or their employee or contractor;
(iii)
a sale-leaseback transaction whereby the seller sells tangible personal property to a buyer but possession of the property is retained by the seller pursuant to a lease contract between the buyer as lessor and the seller as lessee; or

(iv)
any transfer or transaction excluded under section 39-26-102(10), C.R.S., from the meaning of the term “sale.”
(b)
“Long-term lease” means a lease for a term of more than thirty-six months exclusively to one lessor. 
(i)
If a bona fide long-term lease is terminated early, such early termination will not affect the treatment of the lease as a long-term lease. However, a lease that is not a bona fide long-term lease and that is terminated prior to thirty-six months after its commencement is a short-term lease.

(ii)
Any renewal or extension of a lease is not considered in determining the duration of a lease term. The renewal or extension is evaluated separately to determine whether it is a short-term lease or long-term lease.
(c)
“Related party” means:
(i)
any natural person related to the lessor by blood, marriage, or adoption;

(ii)
any corporation, limited liability company, partnership, association, trust, or other legal entity that the lessor owns or controls either directly or indirectly; or

(iii)
any individual, corporation, limited liability company, partnership, association, trust, or other legal entity that owns or controls the lessor either directly or indirectly.

(d)
“Short-term lease" means a lease for a term of thirty-six months or less. Any renewal or extension of a lease is not considered in determining the duration of a lease term. The renewal or extension is evaluated separately to determine whether it is a short-term lease or long-term lease.
(e)
“State-administered local sales taxes” includes any sales tax imposed by a statutory local government, special district, or requesting home rule jurisdiction that is collected, administered, enforced, and distributed by the Department.

(f)
“Sublease” means a lease of tangible personal property the right to possession or use of which was acquired by the lessor as a lessee under an existing lease.
(3)
Taxability of Lessor’s Acquisition of Property for Lease.

(a)
Long-Term Leases. A lessor’s purchase of property for a long-term lease is a wholesale sale, and therefore exempt from sales and use tax, only if it falls within the definition set forth in section 39-26-102(19)(a), C.R.S., and meets the requirements for exemption in section 39-26-713(2)(b), C.R.S. In accordance with decisions by the Colorado Supreme Court in Hirschfeld Press v. Denver, 806 P.2d 917 (Colo. 1991), and Colo. Springs v. Inv. Hotel Props., 806 P.2d 375 (Colo. 1991), to be considered a wholesale sale, the primary purpose for acquiring the property must, as determined by objective standards, be to lease the property in an unaltered condition and basically unused by the lessor, except as otherwise provided in paragraph (3)(a)(iv)(B) of this rule. If the lessor uses or intends to use the property, the exemption does not apply, and the lessor must pay sales or use tax on the full purchase price of the property at the time of purchase.
(i)
Exemption is allowed under sections 39-26-102(19)(a) and 39-26-713(2)(b), C.R.S., and paragraph (3)(a) of this rule only with respect to property acquired by the lessor and leased to a lessee in the regular course of the lessor’s business. Such business must be engaged in with the object of gain, benefit, or advantage, direct or indirect, as described in section 39-26-102(2), C.R.S.

 (ii)
No exemption is allowed under sections 39-26-102(19)(a) and 39-26-713(2)(b), C.R.S., and paragraph (3)(a) of this rule based on a lease entered into for no business purposes and that has no other purpose but to escape taxation. In evaluating the nature of any transaction under this paragraph (3)(a), substance, and not form, shall govern.
(iii)
For the purpose of paragraph (3)(a) of this rule, use by the lessor is presumed if the lessor leases the property to a related party in a transaction without charge or at a charge which is not equal to an arm's length rental charge. For purpose of this paragraph (3)(a)(iii), an arm's length rental charge is the amount of rent which was charged, or would have been charged for the use of the same or similar property in independent transactions with or between unrelated parties under similar circumstances. Circumstances that will be considered include the length of the rental period, the location in which the property was used, the owner's investment in the property or rent paid for the property, expenses of maintaining the property, the type of property involved, the property’s condition, and all other relevant facts.
(iv)
For the purpose of this paragraph (3)(a), property purchased by a lessor shall not be considered altered or used by lessor solely by virtue of:

(A)
any modification to incorporate property, the acquisition of which qualified for exemption under section 39-26-102(20), C.R.S., specifically to increase the value of the property;
(B)
cleaning, repairing, advertising, or demonstrating the property incident to the leasing thereof.
(b)
Short-Term Leases. A lessor may purchase property for a short-term lease tax-free only if the lessor has been granted written permission from the Department to do so. A lessor may request such permission only if they agree to collect all applicable Colorado and state-administered local sales taxes on the lease payments. The Department will not grant permission to a lessor with respect to the purchase of any property that does not satisfy the conditions for exemption under paragraph (3)(a) of this rule. 
(i)
Lessors requesting such permission must do so prior to purchasing the property by filing form DR 0440, Lessor Registration for Sales Tax Collection, pursuant to paragraph (8)(a)(ii) of this rule. Except as otherwise provided in paragraph (8)(a)(ii)(C) of this rule, lessors that lease different classes of property may request permission with respect to all property leased or with respect to any specific class of property. Upon review of any request made pursuant to this paragraph (3)(b)(i) and received by the Department, the Department will issue written notice to the applicant indicating whether the requested permission has been granted or denied and, if granted, any conditions or limitations applicable thereto.
(ii)
Except as otherwise provided in this paragraph (3)(b)(ii) and as provided in paragraph (8)(a)(ii)(C) of this rule, permission granted by the Department to purchase tax-free property for short-term lease applies to all property subsequently purchased by the lessor for short-term lease and the lessor must collect sales tax on all lease payments received on such property. Except as otherwise provided in paragraph (3)(b)(iv)(B) of this rule, permission granted by the Department to purchase tax-free property for short-term lease does not apply to any property purchased before the permission is granted.
(A)
The Department in its discretion may subject any permission granted to limitations including, for example, restricting the permission to a specific article or class of property.
(B)
If permission is revoked by written notice from the Department to the lessor, such permission does not apply to any property purchased by the lessor after the date of the notice.
(C)
A lessor that has been granted permission pursuant to section 39-26-713(1)(a), C.R.S., and this paragraph (3)(b) to purchase property tax-free for short-term leases may file with the Department a written request to rescind such permission. A lessor making such a request must acknowledge that they will pay all applicable Colorado and state-administered sales and use taxes on all property they subsequently purchase for short-term lease.
(iii)
The provisions of the State Administrative Procedure Act in article 4 of title 24, C.R.S., apply to:
(A)
any denial, in whole or in part, of a request made under this paragraph (3)(b) to purchase property tax-free for short-term lease; and

(B)
any revocation, in whole or in part, of permission granted under this paragraph (3)(b) to purchase property tax-free for short-term lease.
(iv)
If a lessor purchases property for short-term lease prior to receiving permission from the Department to purchase it tax-free, the lessor must pay all applicable Colorado and state-administered local sales taxes at the time of purchase. If the seller does not collect from the lessor the applicable Colorado and state-administered local sales taxes at the time the lessor purchases the property, the lessor must remit the applicable use taxes to the Department. 
(A)
If the lessor properly requests permission from the Department to purchase the property tax free but receives permission only after purchasing the property, the lessor may, within 60 days of the date the permission is granted, request a refund from the Department for the sales or use tax previously paid by filing a completed form DR 0137B, Claim for Refund of Tax Paid to Vendors, or form DR 0137, Claim for Refund, as applicable. A lessor may not request a refund for taxes paid on any property the lessor purchased prior to submitting a request for permission to purchase property tax-free for short-term lease.
(B)
If the lessor does not request or receive permission from the Department to purchase property for short-term lease tax-free, the lessor is liable for the applicable Colorado and state-administered local sales or use taxes on the acquisition of the property. No credit is allowed against this liability for any tax the lessor may have collected from the lessee on lease payments, and no refund is allowed except as provided in section 39-26-703(2.5), C.R.S. 
(C)
Notwithstanding the provisions of paragraph (3)(b)(iv)(B) of this rule, if the lessor has not paid the applicable Colorado and state-administered local sales or use taxes on the acquisition of the property, they may request permission retroactively under section 39-26-713(1)(a), C.R.S., and this paragraph (3)(b) to acquire the property tax-free if the purchase of the property satisfies the conditions for exemption under paragraph (3)(a) of this rule, the lessor has collected and remitted all applicable Colorado and state-administered local sales taxes on all lease payments for the property, and the lessor:
(I)
requests permission before the lessor’s failure to pay the applicable Colorado and state-administered local sales or use taxes on the acquisition of the property is discovered by the Department;

(II)
failed to request permission prior to acquiring the property because of intervening events beyond the taxpayer's control;

(III)
failed to request permission prior to acquiring the property because, after exercising reasonable diligence (taking into account the lessor's experience and the complexity of the return or issue), the lessor was unaware of the requirement to request permission prior to acquiring the property;

(IV)
reasonably relied on the written advice of the Department; or

(V)
reasonably relied on a qualified tax professional, including a tax professional employed by the lessor, and the tax professional failed to request permission, or advise the taxpayer to request permission.
(v)
Permission may be requested pursuant to this paragraph (3)(b) for property purchased exclusively for short-term lease to governmental entities or charitable organizations that are exempt from sales and use tax pursuant to sections 39-26-704(1), 39-26-713(2)(d), and 39-26-718(1)(a), C.R.S. To the extent that the exemptions authorized by sections 39-26-704(1), 39-26-713(2)(d), and 39-26-718(1)(a), C.R.S., apply, the lessor is not required to collect Colorado and state-administered sales or use taxes from the governmental entities or charitable organizations leasing the property.
(c)
Credit for Tax Paid to Another State. Sections 24-60-1301 and 39-26-713(2)(f), C.R.S., allow a credit against use tax for sales or use taxes legally imposed by another state. A lessor who is liable for use tax on property purchased in another state may claim credit for sales or use taxes legally imposed by, and paid by the lessor to, that state.
(4)
Taxability of Lease Payments. The taxability of lease payments is determined with respect to the lease. If the lease is a taxable transaction, all payments made pursuant to the lease are taxable. If the lease is not a taxable transaction, all payments made pursuant to the lease are not taxable.
(a)
Long-Term Leases. Long-term lease payments are subject to Colorado and state-administered local sales taxes.
(b)
Short-Term Leases. If the lessor paid the applicable Colorado and state-administered local sales or use taxes on the acquisition of tangible personal property for short-term lease, the short-term lease is exempt from Colorado and state-administered local sales and use taxes. Short-term lease payments are subject to Colorado and state-administered local sales taxes if the lessor did not pay the applicable Colorado and state-administered local sales or use taxes on the lessor’s acquisition of the property. If a lessor does not collect sales tax from a lessee on payments made pursuant to a short-term lease, the lessee may presume that the lessor has paid the applicable sales or use tax on the acquisition of the property, and the lessee is not required to remit use tax to the Department for the property. 
(c)
No Credit for Tax Paid to Another State. Sections 24-60-1301 and 39-26-713(2)(f), C.R.S., allow a credit against use tax for sales or use taxes legally imposed by another state. However, no credit is allowed against any state or state-administered sales tax imposed on lease payments for any tax paid to another state.
(5)
Subleases. Subleases are leases subject to this rule. 
(a)
Long-Term Leases of Property Subleased by the Lessee. 

(i)
Taxability of Sublessor’s Acquisition of Property for Sublease. A long-term lease under which the sublessor acquires possession or use of the property may qualify for exemption as a wholesale sale under the conditions described in paragraph (3)(a) of this rule. If the sublessor’s primary purpose for acquiring the property is not to lease the property in an unaltered condition and basically unused by the sublessor, the sublessor’s acquisition of the property does not qualify for exemption as under paragraph (3)(a) of this rule. If a long-term lease under which the sublessor acquires possession or use of the property does not qualify for exemption as a wholesale sale under the conditions described in paragraph (3)(a) of this rule, it cannot be retroactively recharacterized as a tax-exempt wholesale sale by virtue of a subsequent sublease. See paragraph (4) of this rule.
(ii)
Taxability of Sublease Payments.
(A)
Long-Term Subleases. In the case of a sublease that is a long-term lease, all payments made pursuant to the sublease are subject to Colorado and state-administered local sales taxes. 
(B)
Short-Term Subleases. In the case of a sublease that is a short-term lease, the taxability of the sublease payments is determined pursuant to paragraph (4)(b) of this rule.
(I)
If the sublessor paid, and continues to pay, the applicable Colorado and state-administered local sales or use taxes on all lease payments required pursuant to the lease through which the sublessor acquired the property, the short-term sublease is exempt from Colorado and state-administered local sales and use taxes.
(II)
If the sublessor has not paid, or does not continue to pay, the applicable Colorado and state-administered local sales or use taxes on all lease payments required pursuant to the lease through which the sublessor acquired the property, the short- term sublease is taxable and the sublessor must collect from the sublessee the applicable Colorado and state-administered local sales or use taxes on all lease payments required pursuant to the sublease.
(b)
Short-Term Leases of Property Subleased by the Lessee. 

(i)
Taxability of Sublessor’s Acquisition of Property for Sublease. 
(A)
A short-term lease under which the sublessor acquires possession or use of the property is taxable if:

(I)
the lessor has not paid the applicable Colorado and state-administered local sales or use taxes on such tangible personal property on the lessor’s acquisition of the property; and

(II)
the sublessor has not requested and received permission, in accordance with paragraph (3)(b) of this rule, to acquire the property tax-free for sublease.

(B)
A short-term lease under which the sublessor acquires possession or use of the property is tax-exempt if:

(I)
the lessor has paid the applicable Colorado and state-administered local sales or use taxes on such tangible personal property on the lessor’s acquisition of the property; or

(II)
the sublessor has requested and received permission, in accordance with paragraph (3)(b) of this rule, to acquire the property tax-free for sublease.

(ii)
Taxability of Sublease Payments. In the case of a sublease that is a short-term lease, the taxability of the sublease payments is determined pursuant to paragraph (4)(b) of this rule. 
(A)
If the sublessor paid, and continues to pay, the applicable Colorado and state-administered local sales or use taxes on all lease payments required pursuant to the lease through which the sublessor acquired the property, the short-term sublease is exempt from Colorado and state-administered local sales and use taxes.

(B)
If the sublessor has not paid, or does not continue to pay, the applicable Colorado and state-administered local sales or use taxes on all lease payments required pursuant to the lease through which the sublessor acquired the property, the short-term sublease is taxable and the sublessor must collect from the sublessee the applicable Colorado and state-administered local sales or use taxes on all lease payments required pursuant to the sublease.
(6)
Sale-Leaseback Transactions. In general, sale-leaseback transactions that serve to finance the purchase of property are not considered leases for sales tax purposes, nor is the transfer of title by the seller/lessee to the purchaser/lessor treated as a sale. Any person that acquires tangible personal property for their own use must pay the applicable sales or use tax on such acquisition, regardless of whether they subsequently enter into a sale-leaseback transaction for the property. In determining whether a sale-leaseback transaction is treated as a lease for sales tax purposes, substance, not form, shall govern.
(7)
Maintenance Contracts. If a lessor maintains and services property under a lease agreement that is subject to Colorado sales tax, the lessor may apply for permission pursuant to section 39-26-105(4), C.R.S., to use a percentage basis of reporting the tangible personal property sold and the services supplied under such lease agreement.
(8)
Lessor Responsibilities. Except as otherwise provided in paragraph (8)(c) of this rule, a lessor is a retailer and has all of the liabilities, obligations, and rights of a retailer under article 26 of title 39, C.R.S.
(a)
Licensing and Registration. 
(i)
Any lessor required to collect Colorado and state-administered local sales taxes must first obtain and maintain an active Colorado sales tax license pursuant to section 39-26-103, C.R.S.
(ii)
After obtaining a Colorado sales tax license pursuant to paragraph (8)(a)(i) of this rule, the lessor must also file with the Department a completed form DR 0440, Lessor Registration for Sales Tax Collection, that complies with the requirements in this paragraph (8)(a)(ii).

(A)
The lessor’s form DR 0440 must indicate whether the lessor leases property for terms of thirty-six months or less and, if so, state whether the lessor requests permission to acquire property tax-free for such leases.

(B)
The lessor must submit with form DR 0440 an attachment listing the location/jurisdiction codes from form DR 0800, Location/Jurisdiction Codes for Sales Tax Filing, for each jurisdiction for which the lessor will be collecting sales tax.

(C)
In the case of an aircraft lease, the lessor must provide a completed form DR 0440 for each leased aircraft along with copies of:

(I) 
the purchase agreement; 
(II)
the lessor’s FAA Dealer’s Certificate, if the lessor holds one; 
(III) 
the tentative lease agreement; 
(IV) 
a list of the entities entering into the lease agreement with a statement attesting under penalty of perjury whether any of the entities are related parties; 
(V) 
a list of the owner(s) or principal(s) that own more than 50% of any entity entering into the lease agreement; and

(VI)
any documentation, such as advertisements and website information, demonstrating the regular business activities of the lessor involving the leasing of the subject aircraft.
(iii)
Any lessor that has filed form DR 0440 with the Department pursuant to paragraph (8)(a)(ii) of this rule must provide to the Department any additional data, information, or documentation the Department reasonably determines is necessary for the evaluation and processing of the lessor’s form DR 0440.
(b)
Collection of Tax. Unless a lease is tax-exempt under article 26 of title 39, C.R.S., or this rule, the lessor must collect sales tax on all lease payments received on the property. In determining the applicability of Colorado and state-administered local sales taxes, the lease payments are sourced pursuant to section 39-26-104(3)(b), C.R.S.
(c)
A lessor that is engaged exclusively in the business of selling and leasing property that is exempt from all Colorado and state-administered sales taxes is not subject to the requirements of this paragraph (8) .

(9)
Sales of Previously Leased Property. Sales of previously leased property are subject to Colorado and state-administered local sales taxes in the same manner as any other sale of used property.
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